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ARGUMENT 


THE DECISION BELOW WAS PREMISED ON A 
CLEARLY ERRONEOUS CONSTRUCTION OF THE 
SETTLEMF'”” wREEMEN^ BETWEEN GUILD AND LOGAN 


*When 


, a word," Humpty-Dumpty said, "it means 


just wha*; I choose it to mean - neither more nor less". 

Lewis Carroll, Alice's Adventures in Wond erland. 
Chapter 6. “- 








The Settlement Agreement between the parties (92a) 
contains two sentences wherein are set forth the substance 
of the agreement as follows: 

You ( i.e. , Guild) attempted further to exercise 
the option with respect to the remaining 15,000 
shares, but your right to do so was questioned by 

We do hereby recognize your right to 6500 
shares of our stock upon the terms and conditions 
of the option". 

The only inferences which may logically be drawn 
from the sentences above quoted are that Logan conceded (1) 
that Guild had contended chat he had options on a balance of 
15,000 shares, and that he had attempted to exercise the op¬ 
tions which he thought he had, and (2) that Logan, which had 
initially questioned Guild's right to exercise any options, 
conceded that he was entitled to 6500 option shares. 

In the face of Logan's admission and Guild's testi¬ 
mony (132a) of his attempt to exercise his option, the de¬ 
cision of the Tax Court is clearly erroneous in holding (52a) 
that Guild failed to exercise the option because he did not 

comply with the formalities of exercise specified in the stock 
option agreement. 

It is quite beside the point to say, as the Tax 
Court said, that the formalities of exercise specified in the 
Stock Option Agreement were not observed in the face of Logan's 
concession that Guild attempted to exercise his option but 
was prevented from doing so by Logan's anticipatory refusal 
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to recognize tliat he had any rights to exercise. Logan's 
concession in the .Settlement Agreement of Guild's attempt 
to exercise his option means, quite simply, that Logan 
understood full well that Guild, in his conversation with 
Schwartz, Logan's president, was attempting to obtain the 
option shares to which he claimed to be entitled and was 
prepared and ready then and there to pay for them (132a). 

That Logan in conceding that Guild attempted to exercise his 
option thereby waived formalities upon which it could have 
insisted is of no consequence whatever for the waiver of 
these formalities* could not constitute a modification under 
Section 425(h)(3) of the Code. 

There having been an exercise (or at least a frus¬ 
trated attempt) tue only remaining question is whether there 
was an option to be exercised. 

Here again the Humpty-Dumpty approach is manifested. 
"Recognition" of Guild's option rights by the Settlement 
Agreement does not mean, as the dictionary would have it mean 
(see our prin ’ al brief, p. 19a), that Guild's pre-existing 
option rights were admitted or acknowledged; rather it means 
that rights which theretofore had no existence have been 


• Written (as against oral) notice and certified 
(as against uncertified) funds, neither of which had 
been insisted upon in the case of earlier exercises. 
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created. Is it not clearly erroneous to give the words which 
the parties used a meaning not found in any dictionary not¬ 
withstanding that the record is devoid of any proof that the 
word was not intended to have its normal meaning. Logan says 
in brief (p. 14, footnote 11) that our definition is but one 
of some twenty listed in the dictionary, but strangely quotes 
not a single other definition which would be at odds with ours 
and also useable in the context of the Settlement Agreement. 

Commissioner v. Duberstein , 363 U.S. 278 (1960) 
teaches that a decision is clearly erroneous when it is con¬ 
trary to the reasonable inferences to be drawn from the un¬ 
disputed evidence. The undisputed evidence of the Settlement 
Agreement supports only the conclusions that Guild had option 
rights and attempted to exercise them. Since these are the 
ultimate facts established by the record, it follows that 
Logan's belated acknowledgement of these facts cannot operate 
to deprive Guild of the benefit of Section 421's non-recogni¬ 
tion provisions. 

II. 

IF IT BE FOUND THAT LOGAN ACCELERATED GUILD'S 
OPTION RIGHTS, SUCH ACCELERATION DID NOT CONSTITUTE 
A MODIFICATION UNDER SECTION 425(h) OF THE CODE. 

The Commissioner and Logan have each put forward 
specious arguments that an acceleration by Logan of Guild's 
option rights would constitute a modification under Section 
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425(h) of the Code. Building on this erroneous hypothesis 
they say that a modification constitutes the grant of a new 
option; and that since the new option would have been granted 
after January 1, 1954, its provisions would not have satis¬ 
fied the Code requirements applicable to statutory options 
after such date. 

The Comma iff ,.oner says that if there were no exer¬ 
cisable options at the time of discharge, the act of an em¬ 
ployer in allowing a discharged employee to exercise options 
which would have accrued subsequent to such discharge consti¬ 
tutes a modification. The Commissioner's position is contrary 
to his own ruling. Revenue Ruling 70-94 (1970-1 C.B. 112) 
which permits the estate of a deceased employee to exercise 
options to a number greater than the number which was avail¬ 
able for exercise by the deceased employee. The Commissioner's 
position finds no warrant in Section 425(h)(3)(C) of the Code 
or its legislative history (see our principal brief, p. 29). 

Logan's argument says that notwithstanding Section 
425(h)(3)(C), and its express reference and applicability to 
restricted stock options under Section 424, an acceleration 
of a restricted stock option constitutes a modification and is 
equivalent to the grant of a new option. As support for this 
proposition Logan refers to Section 1.421-4 of Treasury Regu¬ 
lations (Logan's Brief, p. 18). What Logan fails to apprehend 
is that Section 421-4 of the Regulations is applicable to 


Section 421 of the Code as it existed before its amendment 
by Section 221 of the Revenue Act of 1964 (see Regulat ions 
1.421-1(g)). And see Regulations 1.425-1(e) which are ex- 
applicable to changes (which are or are not the 
equivalent of modifications of an option) made in taxable 
years of optionee's beginning after December 31, 1963, And 

see, as specifically applicable here. Regulations 1.425-1(e) 

(5)(iii). 

Thus, any acceleration by Logan of Guild's option 
rights did not constitute a modification under Section 425(h) 
of the Code. 

III. 

THE EFFECT OF THE RESTRICTIONS ON TRANSFERABILITY 
_ IMPOSED BY LOGAN. _ 

We contended in our principal brief (p. 37, et^ seg. ) 
that since the Tax Courts' decided that Guild's receipt of the 
Logan stock was not in pursuance of his exercise of an option 
under the Stock Option Agreement, the Settlement Agreement 
had to have been read by the Court in consonance with the 
Commissioner's and Logan's post-trial brief contentions that 
its language* made the Securities Act transfer restrictions 
of the Stock Option agreement applicable to the shares which 


"We do hereby recognize your right to 6,500 
shares of our stock upon the terms and conditions 
of the option ". 
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Guild received. We said further that if such were the case, 
the restrictions had a significant effect upon the value of 
the shares transferred to Guild so that, under any circum¬ 
stances, there could be no realization of income by Guild at 
the time of the transfer, and that the Tax Court erred in 
denying Guild's post-opinion motions which sought the oppor¬ 
tunity to establish the validity of such position. 

In opposition to these contentions the Commissioner 
and Logan point to the Stipulation of Facts (62a) in which 
the parties stipulated that the fair market value of Logan 
stock on November 20, 1967, the date of Guild's purchase of 
Logan stock, was $54.50. However, the parties nowhere agreed 
that the 6,500 Logan shares purchased by Guild were worth 
$54.50 per share. Obviously, if Guild's shares were not freely 
marketable they were not worth the price of freely marketable 
shares. 

The fact that this argument was not raised until 
after the conclusion of the trial is of no consequence since 
it was raised before the entry of the Tax Court's decision, 
and in view of the fact that the Securities Act transfer re¬ 
strictions argument of the Commissioner and Logan were first 
raised after trial, it was an abuse of the Tax Court's dis- 
cret - on deny to Guild the opportunity to prove that such 
restrictions would have a significant effect upon the value 
of the Logan stock. 








The Commissioner, in an effort to deprecate Guild's 
position, points to the fact that Guild was not an insider 
when he purchased the stock as rendering "the merit of his 
claim of restriction highly doubtful" (Comm.'s Brief, p. 31). 
One need not be an insider to be prohibited from effecting a 
distribution of securities in the absence of registration 
under the Securities Act (see Securities Act of 1933 , Section 
5) . 

CONCLUSION 

The decision of the Tax Court should be reversed. 

Respectfully submitted, 

BRMJNER BARCN FDSENZWEIG KLIGLER & SPARSER 
Attorneys for Appellants Guild 

Elias Rosenzweig 
Stanley M. Klein 
Martin B. Farber 
Attorneys 
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INTERNAL REVENUE CODE SECTION 
SECTION 421(e) BEFORE ITS AMEND¬ 
MENT BY SECTION 221 OF THE REVENUE 
ACT OF 1964 


(e) Modification, Extension, oa Renewal of Option.—'' • 

(1) Rules of application. —For purposes of subsection (d), 
if the terms of any option to purchase stock are modified, ex¬ 
tended, or renewed, the following rules shall he applied with 
respect *0 transfers of stock made on the exercise of the option 
after the making of such modification, extension, or renewal— 

f (A) such modification, extension, or renewal shall be con- 
sidered as the granting of a new option, 

.: >.t (B) the fair market value of such stock at the time of the 

granting of such option shall be considered as— 

H’Ar (i) the fair market value of such stock on the date of the 
i.::,: original granting of the option, 

* (ii) the fair market value of such stock on the date of the 
r-Li. making of such modification, extension, or renewal, or 

(iii) the fair market value of such stock at the time of the 
making of any intervening modification, extension, or re- 
»» newal, * ■/ . • ... > ? ».. , * 

whicaever is the highest. '' ' :. . ?r 

Subparagraph (B) shall not apply if the aggregate of the 
monthly average fair market values of the stock subject to the 
option for the 1” mnsecutive calendar months before the date of 
the modification, extension, or renewal, divided by 12, is an 
amount less than 80 percent of the fair market value of such 
stock on the date of the original granting of the option or the 
date of the making of any intervening modification, extension, or 
renewal, whichever is the highest. 

(2) Definition of modification.— The term “modification” 
means any change in the terms of the option which gives the em¬ 
ployee additional benefits under the option, but such terms shall 
not include a change in the terms of the option — 

(A) attributable to the issuance or assumption of an option 
under subsection (g); or 

(B) to permit th« option to qualify under subsection (d) (1) 
(B). 

If an option is exercisable after the expiration of 10 years from 
the date such option is granted, subparagraph (B) shall not ap¬ 
ply unless the terms of the option are also changed to make it not 
exercisable after the expiration of such period. 





REGULATION SECTION 1.425-1 (e) 
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fe) Modification, extension, or renewal of option. (1) Section 425(h) provide* the 
for determining whether a shore of stock transferred to an individual upon his exer- 
o. an optics, after the terms thereof have been modified, extended, or renewed, is 
rred pursuant to the exercise of a statutory option. Such rules and the rules of this 
•are applicable to modifications, extensions, or renewals (or to changes which are 
trated as modifications) of an option in any taxable year of the optionee which be- 
after December 31. 1963, except tint section-425(hXl) and this paragraph shall not 
y to any change made before January 1, 1965, in the terms of an option granted after 
mber 31, 1963, to permit such option to meet the requirements of section 422(b)(3), 
* or (5), and-the regulations thereunder. Set; paragraphs (d), (e), and (f), of §1 422-2, 
r® to period for exercising options* option price, and prior outstanding options, re- 
iveiy. in the case of qualified stock options. -.v.. 

O) Any modification, extension, or renewal of the terms of an option to purchase 
shall be considered as tlie granting of a new option. U . 

Except as otherwise provided in subparagraph (4) of this paragraph, in case of a 
ation, extension, or renewal of an option, the highest of the following values shall 
considered to be the fair market value of the stock at the time of the granting of such 
non for purposes of applying the rules of sections 423(bX6). and 424(bXl>— 

v ** ue 00 Ae date of the original granting of the option, ..- , 

W The fair market value on the date of the making of such modification, extension. 
MMWakor .... . t -.1 .... 

Oip The fair market value .U the time' of the making oi any intervening modification, 
or renewal. | 

. '^1. T*! * i'j .* r ; '"'.V • *(4 • 1 

WO In the case of a modification, extension, or renewal of a restricted stock op- 
before. January 1, 1964 (or after December 31. 1963, if made pursuant to a binding 
ten contract entered into before January 1, 1964), the rules of subparagraph (3) of 
paragraph do not apply if the aggregate of the monthly average fair market values of 
subject to the option for the 12 consecutive calendar months preceding the 
th tn which the modification, extension, or renewal cccuis, divided by 12, is an i 
less than 80 percent of the fair market value of such stock on the date of the ! 
granting of the option or the date cf the making of any intervening modification, 
t. or renewal, whichever is the highest In such esse, any modification, extension, 
renewal ot the option is treated as the granting «>f a new option but only the fair mar- 
value of the stock subject to the option at the tiu.c nf the modification, extension, or 
ewal it considered in determining whether :he option is • restricted stock option. In 
i case of stocks listed on * stock exchange, the average Tail market value of the stock 
any month may be determined by adding the highest and lowest quoted selling prices 
luring such month and dividing the sum by two. The mrOuvi used for determining the 
uerage fair market value of the stock for any month must be used for all twelve montiis. 

* w “ ere •* shown that such method cannot be used for any month or docs not 
ly reflect the average fair market value of the stick for any such month. 

Oi) The application of subdivision 0) of this subparagraph may be illustrated by the 
silo wing example: 

Example. On June 1. 1962. a restricted stock option was granted to purchase before 
ly 1, 1965. a share of stock for $85. The fair market value of such stock on June 1. 
S2. wm 5100. On Jvne 15. 196). when the fai, market' w of the siock is '60. such 
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Reg. §I.425-I(eX4Xii) Example continued ~ ’ ■ -■"•■to*;-* -’m . 

option is extended so that it is exercisable at any time before July 1, 1966. at S55 a 
share. The average fair market value of the stock subject to the option for each of the 12 

calendar months preceding June 1963, is as follows: 

*;C*. 0: ^ j.«i —':i.' -A ivc..*-«■: '-'-i' si vt.: 

1942.'i’- -tu;siii>.a5ti V> anm s<i: t* *!>.::« 1963 -j.* -w: s;ai* -'V • • 

June ..'.:;U3 mU uSIOO >January.:,• :.;... j 3v :;$ 90 

July-^Stsfc.'L (dl 190:... February ■ • fV ,s -V 

August.'.: i :,.i .s;i.» .-.a^ 80 —March .%:> —.>ti .y-, ?o Jtrr^O 

September;: ;. ■sxizc/.iutt. io. auvas .milo 70' April ;. ,yi• •ncV1*: 
October ..:.•........5-.....80-May- -60 

November . 80 . . ;&a . va d >4: tstptia so:, .fo 

December ;,vv,;^.-*>i *^■.90.:'»! *-V . ; .»> -: u L--J; - ;. 

The'aggregate of such values is $950. ‘ When this sum is divided by It. the result is 
X79.17,'.;which is an amount less than 80 percent of the fair market value of the stock 
($100) when the option was granted. Accordingly, when the option is extended on June 
15,'1963,'the option price could have been reduced as low as $51 (85 percent of th* fair 
market value of the stock on such day) without disqualifying the option as a restricted 
stock option. If - the ’ »B8 r *g at * fair market values of the stock so ascertained - had 
amounted to $960 or more, the roles of subparagraph (3)'of this paragraph would have 
been applicable with the result that any reduction in the option price would have disqual¬ 
ified the option as a res- ict-d s'tock option. i: : • - •> V"* 3 

V (5) (i) The time or date when an option'is modified, extended, or renewed shall be 
determined., insofar as applicable, in accordant* ; with the rules governing determination of 
the time or date of granting an option provided in paragraph (c) of §1.421-7. For pur¬ 
poses of sections 421 through 425, the term “modification” means any change in tfe- 
terms of. the option which gives the-optionee additional benefits under the option. For 
example, a change in the terms of the option, which shortens the period during which the 
option is exercisable, is not a modification. However, a change which provides more fa¬ 
vorable terms for the payment for the stock purchased 'under the option, is a modifica¬ 
tion. Where an option is amended solely to increase the number of shares subject to the 
option, such increase shall not be considered as a modification of the option, but shall be 
treated as the grant of a new option for the additional shares. - 

Gi) (a) A change in the number or'price of the shares of stock subject to an option 

merely to reflect a stock dividend, or stock split-up, is not a modification of the option. 

. (b) A change in the number,'or mice of the shares of stock subject to an option to 

reflect a corporate transaction (as defined by paragraph (a)(lXii) of this section) is not a 
modification of the option provided, that the excess of the aggregate fair market value 
(determined immediately after such corporate transaction) of the shares subject to the 
option immediately after such change over the aggregate new option price of such shares 
is not more than the excess of the aggregate fair market value of the shares subject to the 
option immediately before the transaction over the aggregate former option price of such 
shares, and provided that the option aft& such change does not give the employee addi¬ 
tional benefits which he did not have before such change. The ratio of the option price 
immediately after the change to the fair market value of the stock subject to the option 
immediately after the corporate transaction must not be more favorable to the-optioner 
on a share by share comparison than the ratio of the old option price to the fair market 
value of the stock subject to the option immediately before such transaction. A reduction 
in the option price of an option, other than as specifically provided for in this section, is 
a modification of such option. ' 

(c) The application of (b) of this subdivision may be illustrated by the following ex¬ 
ample: 

Example. E, an employee of P Corporation, holds a qualified stock option granted to 
him by P Co buy 90 shares of P stock at $36 per share. P Corporation is a party to a 
corporate transaction (as defined by paragraph (aXDGi) of this section) which results in a 
decline in the fair market value of P stock. Immediately before such transaction the fair 






Reg. §1.425-l(eX5XiiXc) Example continued • .• ' ..... ' ~" 

arket value of P stock was $64 per share. Immediately after such transaction, the fair 

o a LSL?E\°LL St °^ “rf* 48 **“ ^ hare 'J wo weeks after such transaction, P proposes 
T m ° rder to reflect the dediae ia the fair market value of P stock 
Unbu table to the transaction. At such time, the fair market value of P stock is S50 per 

'L , 8V *V£ I “* J** Ch “ ge w “ not «n«ie « the time of the transaction, the .fair 
° f Pltor ' k at the t,me of the. change is irrelevant for purposes of determin- 
g whether the change comes under the rule of (b) of this subdivision. P changes the 
"m of E s option to lower the optionprice to $27 per share and to increase the num- 
of shares subject to the option to 120. No other terms of the option are changed. 
»e aggregate fair market value (determined immediately after the corporate transaction) 
tne snares subject to the option immediately after the change is $5,760 ($48 x $120) 
“ a8gre f!“* P rice ^ the shares subject to the option immediately after the 

ge ts W^O ($27 X 120). Thus, the excess of such fair market value over such op- 
pnce is $-.520 ($5,760 —. $3,240). The aggregate fair market value of the stock su£ 
to the option immediately before the corporate transaction is $5,760 ($64 X 90) The 
stock subject to the option immediately before the change 

° f *“ Ch fair market *** over such option price is 
5 • . ~.* 3 » 24 °)- Accordmgly. the excess after the change does not exceed the 

tr “ a “ tio “* Moreover, the ratio of the option price immedi- 
dy afu* the chan^ ($27 per share) to the fair market value of P stock immediately 
the uansaction ($48 per share) is not more favorable to E on a share by share com- 
rtson than the ratio of the old option pnce ($36 per share) to the fair market value of 
tiie transaction ($64) (27/48 = 36/64). For purposes of sec- 
- the changes made do not confer additional benefits on E which he did not 
ave before the change. Accordingly, the changes do rot constitute a modification of E’s 

fiii) Any change in the terms of an option tor the purpose of qualifying the option as 
statutory option grants additional benefits and, therefore, is a modification. However, if 
^e terms of an option are changed to provide that the optionee cannot transfer the op- 
ion except by will or by the laws of descent iud distribution iri order to meet the re- 
mrements of section 422(b)(6). 4230*9). or 424(bX2), such change is not a modifi£ 
on. provided that in any case where the purpose of the change is to meet the 
“•uirements of section 424(bX2) the option is at the same time changed so that it is not 
rasable after the expiration of ten years from the date the option was granted. Where 
option is not immediately exercisable in full, a change in the terms of such option to 
eteate the time at whka the option (or any portion thereof) may be exercised is not a 
odification for purposes of section 425(h) and this section. A modification results where 
option is revised to insert the language required by section 422(c)(6XB) 

W --ft to'the.grantuig by the corporation to thi op- 

onee of an additional penod of time wiihin which to exercise the option beyond the 
”e originally prescribed. A renewal of an option is the granting by the corporation of 
.. or privileges contained in the original option on the same terms and con- 

mons. The rules of this paragraph apply as well to succe^ive modifications, extensions, 
u renewals. 

(6) A statutory option may, as a result of a modification, extension, or renewal, there- 
er cease to be a statutory option, or any option may, by modification, extension, or ' 
lewal. thereafter become a statutory option. Moreover, a qualified option after a modi- ! 

sf ex ? a **^ e “ ^Jtiance its terms because of the requirements 

ITS “ d «2(cX6). Sr jagraph (fX3)C«) of §1.422-2 and exam¬ 

ines (8) and |9) of i aragraph 0X4) of §1.422-2. 

(7) The application of this paragraph may be illustrated by the following examples: 

Example (1) On June I, 1964, the X Corporation grants to an employee an option 
wider X s employee stock purchase plan to purchase 100 shares of the stock of X Corpo- 
ation at $90 per share, such option to be exercised on or before June I, 1966. At the 
T* th 5 k _° P ' l ° n * r^ted. the fair market value of the X Corporation stock is $100 per 
***** On February 1. 1965. before the employee exercises the option. X Corporation : 






Reg. §1.425-l(eM7)Example (1) continued ' “-7 

modifies the option to provide that the price at which the employee may purchase the 
stock shall be S80 per share...On February 1. 1965, the fair market value of the X Corpo¬ 
ration stock, is S90 per share: Under, section 425(h), the X Corporation is deemed to have 
granted an option to the employee on-February 1/ 1965. Such option shall be treated as 
an option to purchase at-$80 per share-100 shares of stock having a fair market value of 
S100 per share, that is, the higher of the fair market value of the stock on June 1,11964, _ 
or on February 1^1963.-The cxenase-of such option by the employee after February 1, 
1965, is not the exercise of * statutory-option. _ . ; ;*i 

' Example (ZlT^On June'£ i96J».tba X Corporation grants to an employee an option 
under X’s employee stock purchase planto purchase 100shares of X Corporation stock 
at $90 per. share, exercisable after-December 31, 1965, and on or before June 1,. 1966, On 
June 1, 1964* the fair markets value of X Corporation's stock is $100 per share. On Feb¬ 
ruary 1,1965, X Corporation-modifies the option, to provide that the option shall be ex¬ 
ercisable on or before September. 1;; 19661 On February 1, 1965, the fair market value of 
X Corporation stock is.$110 per..share. Under section. 425(h), X Corporation is deemed 
to have granted an option to-the. employee on February 1, 1965, to purchase at $90 per 
share. 100 shares of stock having- a fair market value of $110 per share: that is, the higher 
of the fair market'value of the stock on June 1; 1964, or on February 1, 1965. The exer-^ 
case of such option by the employee is not the exercise of a statutory option. £,‘,'4/.. 
-..Example(3). The facts are the same as in example (1). except that the employee'exer¬ 
cised the option to the-extent of-50 shares on January 15, 1965, before the date of the 
modification of the ; option. Any exercise of the .option after February l, 1965, the date of 
the modification, is not the exercise of a statutory option. See example (1) in this sub- 
paragraph. The exercise, of the option oh January 15, 1965. pursuant to which 50 shares 
were acquired, is the exercise of a statutory option. 1 .’-J/i*?/*': ' ? - 

'.'Example (4). On June 1, 19641 the X Corporation grants to an employee an option to 
purchase 100 shares of the stock of .X Corporation at $80 per share, such option to be 
exercised on or before June 1, 1966. At the time the option is granted, the fair market 
value of the X Corporation stock is $100 per share. On February 1, 1965, before the em¬ 
ployee exercises the option,-the X Corporation modifies the option to provide that the 
number of .shares of stock which the employee may purchase at S80 per share will be 
250. On February 1,-1565, the fair market value of X Corporation stock is $80 per share. 
Under these facts, the X. Corporation hiu. granted two options, one option (not a statu¬ 
tory option) with respect to 100 shares having been granted on June 1, 1964, and the 
other option (a qualified stock option) with respect to the additional 150 shares haling 
been granted on February 1, 1965. in the absence of facts identifying which optiol is 
exercised first, the employee will be deemed to have exercised the options in the order in 
which they were granted. ' ^ \. 


* 



Securities Act v * 19. 


PROHIBITIONS DELATING TO INTERSTATE COMMERCE 
AND THE MAILS 

| 4831 [Requirement for Registration of Securities] 

Sec. 5. (*) a. j a registration statement is in effect as to a security, it 
shall be unlawful 1 '/ person, directly or indirectly— 

(1) to make use of any a ans or instruments of transportation or communica¬ 
tion in interstate commerce cr of the mails to sell such security through the use 
or medium of any prospectus or otherwise; or 

(2) to carry or cause to be carried through the mails or in interstate com¬ 
merce* by any means or instruments of transportation, any such security for the 
purpose of sale or for delhrery after sale. 


14832 


[Prcspochis Requirements] 


. , r? Sec. V • * * (b) It shall De dnla’/ful for any person, directly or indirectly— 

•-t.i - (l) to make use of any means or instruments of transportation or comm uni 
cation in interstate commerce or of the mails to carry or transmit any prospectus 
— relating to any security with respect to which a registration statement has been 
filed under this title, unless such prospectus meets the requiremerts of section 
10; or . J' 

(Z) to cany or to cause to be carried through the mails or in interstate com¬ 
merce any such security for the purpose of sale or for delivery after sale, unless 
accompanied or preceded by a prospectus that meets the requirements of subsec¬ 
tion (a) of section 10. 

14833 [Prohibition Against .“Offers” Prior to Filing . - 

of Registration] 

Sec. 5. * * * (c) It shall be unlawful for any person, directly or indirectly, 
to make use of any means or instruments of transportation or communication in 
interstate commerce or of the mails to offer to sell or offer to buy through the use 
or medium of any pro.pectus or otherwise any security, unless a registration state¬ 
ment has been filed as to such security, or while the registration statement is the 
subject of a refusal order or stop order or (prior to the effective date of the regis¬ 
tration statement) any public proceeding or examination under section 8. 

[Sec £ as amended by Acts of June 6, 1934 and August 10. 1954; IS U. S. 
Code 77c] 


New York Stock Exchange Guinr 


Act $ 5(e) H 4833 
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